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EFFECT OF MARRIED WOMEN'S ACTS UPON THE PRE- 
SUMPTION AGAINST THE BONA FIDES OF A 
CONVEYANCE BY A THIRD PERSON TO 
THE WIFE OF A DEBTOR. 



As a general rule the law presumes the possession of the 
grantee of property to have been rightfully acquired, and when 
a conveyance is attacked by creditors as being in fraud of their 
rights, the burden of proof is on them, in the first instance, to 
establish a prima facie case against the bona fides of the trans- 
action. 1 

Questions of fraud present themselves in a multitude of di- 
verse transactions, and from many different angles and perspec- 
tives, and on this account the solution of each case depends 
largely upon the peculiar facts and circumstances of the partic- 
ular case. The purpose of this note is to review the exception 
to the general rule, which arises in cases of conveyances from 
a third person to the wife where the conveyances are attacked 
by existing creditors of the husband as being in fraud of their 
rights against him, and the effect of the married women's acts 
upon this exception. 

The great preponderance of authority prior to the era of the 
married women's acts hold that when a conveyance from a third 
person to the wife is attacked by creditors of the husband ex- 
isting at the date of the transaction as being in fraud of their 
rights against the husband, on the ground that the consideration 
for the conveyance was furnished by him and not by the wife, 
there is a prima facie presumption against the bona fides of the 
transaction which must be overcome by affirmative proof on the 
part of the wife. 2 In order to rebut this presumption, the wife 
must show that the consideration for the conveyance did not 
move from the husband, but was paid out of her separate es- 
tate, or by some third person for her. 3 

1. Jones v. Simpson, 116 U. S. 609; Richards v. Vaccaro & Co., 67 
Miss. 516, 7 So. 506, 19 Am. St. Rep. 322. 

2. See Seitz v. Mitchell, 94 U. S. 580; Crump v. Walkup, 246 Mo. 
266, 151 S. W. 709; Hoge v. Turner, 96 Va. 624, 32 S. E. 291. 

3. Seitz v. Mitchell, supra; Miller v. Gillespie, 54 W. Va. 450, 46 
S. E. 451; Anderson v. Solenberger, 112 Va. 667, 72 S. E. 727. 
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There are two grounds upon which this presumption, placing 
the burden of proof on the wife; has been justified. In some 
jurisdictions, it is held that the presumption grew out of, and 
originated under the common law rules governing the property 
rights of husband and wife. 4 By the common law, the husband 
and wife were, for most purposes, considered one, her existence 
being merged into his ; and the law gave to the husband posses- 
sion of all realty of which she was seised during coverture, the 
proceeds from which he was entitled to absolutely ; an estate by 
the curtesy in all of her realty when the proper requisites ex- 
isted ; absolute title to all of her personalty ; and to such of 
her choses in action as he reduced to possession during coverture, 
excepting in each case her equitable separate estate. Not only 
was she divested of all property held at the time of the marriage, 
but she had no capacity to contract for, or purchase other prop- 
erty during coverture, and even though she acquired property 
during coverture in any other manner, barring uses and trusts, 
it passed to the husband in the same manner that her original 
estate passed to him at the time of the marriage ; hence the pre- 
sumption that, where the wife held title to property acquired 
during coverture, she was merely the. ostensible party to the 
transaction, and that the husband in fact furnished the consid- 
eration for the conveyance or transfer. In other jurisdictions, 
the fact that the confidential relations which exist between hus- 
band and wife furnish exceptional facilities for the perpetration 
of fraud and the concealment of property which in fact belongs 
to the. husband, and which creditors of the husband are entitled 
to subject to the payment of their claims against him, is re- 
garded as the basis upon which the presumption rests. 8 

In passing upon the effect of the married women's acts on 
the presumption, those courts which regard the common law 
rules governing the property rights of husband and wife as the 
basis of the presumption hold, for the most part, that the mar- 
ried women's acts, which abrogate the rules governing the prop- 
erty rights of husband and wife practically in toto, abolish the 

4. Crump v. Walkup, supra. 

5. Seitz v. Mitchell, supra. 
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presumption, while those courts which justify the presumption 
on the ground of the peculiar relations existing between husband 
and wife hold that the acts, which rather increase the opportu- 
nities to defraud than to diminish them, do not work an aboli- 
tion of the presumption. 7 It will be perceived, therefore, that 
the cases are in accord with the maxim cessante ratione legis 
cessat, et ipsa lex, and that the effect of the married women's 
acts, in a particular jurisdiction, upon the presumption logically 
depends upon the ground on which the presumption was orig- 
inally placed in that jurisdiction. In the recent Virginia case of 
Johnson v. Abies* which held that the Virginia act ° in no wise 
affects the presumption, the court expressly based its decision 
upon the holding in this state, that the presumption rests upon 
the fact that the peculiarly close and confidential relationship 
between husband and wife affords special facility for the per- 
petration of fraud. 

W. P. Marks. 

6. Crump v. Walkup, supra. 

7. Seitz v. Miller, supra. 

8. Johnson v. Abies (Va.), 89 S E. 908. See article. " Conveyances 
by Third Persons to the Wife of an Insolvent/' IV Va. Law Re- 
view, 208. 

9. Va. Code, § 8386a. 



